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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 

Appellant brought this action in the United States District Court 
for the District of Columbia against Appellees, Defendants below, seek- 
ing modification of a trust she created by formal declaration in 1923. 
The facts were undisputed, the parties filed Cross-Motions for Sum- 
mary Judgment, and the District Court, Robinson, J., denied Plaintiff's 
Motion and granted Defendants’ Motions for Summary Judgment. The 
District Court entered its Order on July 27, 1965 and, by consent of the 
parties, filed a further Order on August 24, 1965. Appellant timely 
filed its Notice of Appeal on August 26, 1965. 


STATEMENT OF THE CASE 
There is no genuine issue as to any material fact. 


In 1923, Appellant as Settlor-Beneficiary, created a trust (JA 4). 
The trust instrument incorporates spendthrift clauses with a provision 
for the payment of all net income to Appellant during her lifetime. It 
expressly reserves to Appellant a testamentary power to appoint upon 
her death the recipients of the corpus of the trust. In default of ap- 
pointment, it provides that the corpus is to be distributed to Appellant's 
next-of-kin as determined by the law of the District of Columbia. It 
lacks express ‘authorization for modification or revocation. Appellant's 
conveyance purports to have been done "irrevocably". 


For reasons set forth in the Opinion below and in Appellant's Affi- 
davit (JA 12),: Appellant professes a need for an additional annual sti- 
pend from the trust corpus. Appellant requested such additional sti- 
pend from the Trustee, who declined to provide it. This action fol- 
lowed. 


Appellant's dominant purpose in settling the trust, in the words of 
the District Court, "was to provide for herself a lifetime income by an 
investment competently managed, freed from the claims of creditors." 


The District Court held, inter alia, there being no ground alleged 
upon which recision or reformation of the trust might be achieved, that 
Appellant's desire would be possible only if authbrized by applicable 
principles of trust law. 


The District Court further held that unless the limitation over in 
the trust were encumbered or embarrassed by the doctrine of worthier 
title, the trust could not be modified. 


Appellant does not quarrel with the foregoing rulings. 


Appellant contends the District Court erred in declining to apply 
the doctrine of worthier title so as to permit Appellant to modify her 
trust. 


This appeal is taken from the District Court's Order denying Ap- 
pellant's Motion for Summary Judgment and granting Appellees" Mo- 
tions for Summary Judgment. 


STATUTES AND RULES a 


There is no statute or rule involved in this Appeal. 
STATEMENT OF POINTS 


I 


The Hicks case is significantly factually distinguishable from the 
case at bar and, therefore, the District Court should not have followed 
it. 


Il 


The Hicks case does not foreclose application in this jurisdiction 


of the doctrine of worthier title and said doctrine should be applied 
herein. 


Il 

If the Hicks case be legally and factually significantly indistinguish- 

able from the case at bar, this Court should not apply the Hicks ration- 
ale to the case at bar. 


SUMMARY OF ARGUMENT 
I 


In Appellant's Motion for Summary Judgment (JA 11), Appellant 
contended that when the intent of a Settlor- -Beneficiary may be fur- 
thered by a revision of a trust otherwise purporting { to be irrevocable, 
the Court may decree such revision, consistent with the purposes and 
intent of the Settlor-Beneficiary in settling the trust and in considera- 
tion of the facts as they have developed through the years. Appellant 


contended that the purposes in settling this trust would be furthered by 
the revision herein sought. Appellant contended that Appellant exer- 
cises a full power of appointment over the corpus of the trust, is the 
individual who has the worthier title to the covpus, and may, therefore, 
pursuant to the worthier title doctrine, be granted a decree revising 
the trust. 


Appellees contended in their Answers to Appellant's Motion for 
Summary Judgment and in their Cross-Motions for Summary Judgment 
that the holding of this honorable Courtinthe case of Liberty National 
Bank etal. v. Hicks et al., 173 F.2d 631, 84 US AppDC 198 (1948), fol- 
lowed in Teachers Annuity and Aid Association of the District of Co- 
lumbia v. Riggs National Bank of Washington, D. C., 278 F.2d 452, 108 
US App DC 7 (1960), required the District Court to grant Appellees’ Mo- 
tions for Summary Judgment. 


Appellant contended, and here contends, that no case cited by Ap- 
pellees required that the doctrine of worthier title be ignored, that such 
doctrine should be applied, and that the cases cited as being antagonis- 
tic are factually and legally distinguishable from the case at bar. 


ARGUMENT 
I 


The Hicks Case Is Significantly Factually Distinguishable 
From the Case at Bar and, Therefore, the District Court 
Should Not Have Followed It. 


Both the Hicks case and the case at bar involve spendthrift trusts. 


In the Hicks case, children born and unborn — "children and their 
issue..." ibid, at 634 — had vested interest as beneficiaries of 
one-half the trust. Settlor had a power of appointment as to the other 
half, in default of which such half passed to his next-of-kin. 


In the Hicks case, Settlor settled the trust for two dominant pur- 


poses — to take care of his children by his first marriage in anticipa- 
tion of divorce and to provide himself with the usual lifetime spend- 
thrift trust income benefits. In seeking to terminate the trust, Settlor 
therein sought to achieve a purpose inconsistent with each of the two 
purposes for which he settled the trust. His attempt, one notes, came 
after his marriage to another wife. 


In the case at bar, Appellant had only one dominant purpose — ''to 
provide for herself a lifetime income by an investment competently 
managed, freed from the claims of creditors". District Court opinion, 
(JA 34-35). In seeking to revise the trust, Appellant acts consistent 
with her dominant purpose in settling the trust, her pecuniary needs 
have changed with inflation, age and ill health. 


The purpose in settling and in seeking to revise a trust has usual- 
ly been considered by the courts. Thus, in the case of Allen v. Safe 
Deposit and Trust Company, 177 Md26,7 A.2d 180(1939), the Court 
looked to Settlor's intention. Because Settlor divided half the corpus 
one way and half another, the Court was able to divine such intention. 


In the case of Peter v. Peter, 136 Md. 157, 110 A.211 (1920), the 
Trustee had power to return corpus assets to Settlor when Settlor 
sobered up. Thus, the case fits into the pattern of those where the 
Court sought to determine whether the purpose of the trust has been 
accomplished.! | 


Thus, the Hicks case is significantly distinguishable from the case 
at bar — there are two dominant purposes instead of one, and obvious- 
ly more persuasive, Settlor-Beneficiary's purpose in attempting to re- 
voke was contrary to, rather than consistent with, his purposes in 
settling the trust. 


S For samples of discussion of intent in relatively recent cases, see Bixby v. 
California Trust Company, 202 P 2d 1018 (1949); Beach v:; Busey, 156 F2d 
496 (1946), cert den 329 US 802 (1946); Morsman v. Commissioner of Inter- 
nal Revenue, 90 F 2d 18 (USCA 8th Cir, 1937), cert den 302 US 701 (1937). 


The District Court, Goldsborough, J., did not render an Opinion in 
the Hicks case. This Court rendered an Opinion which discussed Sett- 
lor's intent but not his dominant purpose in settling the trust. Be that 
as it may, the facts are clearly distinguishable, and the District Court 
herein erred in holding that they are not. 


If, as Appellant contends, the facts are significantly distinguish- 
able,the District Court had no ground to hold that the H icks rationale 
precluded granting the relief Appellant herein seeks. 


bag 


The Hicks Case Does Not Foreclose Application in This Juris- 
diction of the Doctrine of Worthier Title and Said Doctrine 
Should Be Applied Herein 


Nowhere in the appellate opinion, orders or trial pleadings filed 
in the Hicks case is there reference to the doctrine of worthier title 
or its more modern successor rule of construction. It is clear neither 
counsel nor Court considered the applicability of the doctrine. Thus, 
the District Court has given undue weight and attention to this Court's 
opinion in Hicks, an opinion which really does not relate to the precise 
question at bar.? 


From the filing of Appellant's Motion for Summary Judgment for- 
ward, Appellant herein has contended that the doctrine of worthier title 
is applicable. | If the facts in the Hicks case are not substantially the 
same as thoseinthe case at bar, the doctrine of worthier title should be 
applied herein. 


2 In the pleadings below, Appellees have invoked the weight of Teachers An- 
nuity and Aid Association of the District of Columbia v. Riggs National Bank 
of Washington, D.C., 278 F2d 452, 108 US App DC 7 (1960). In the Teachers 
case, this Court did not discuss the doctrine of worthier title. The facts are 
startlingly different, in view, inter alia, of the perpetual nature of the elee- 
mosynary society therein involved. Apparently the District Court herein 
does not particularly rely upon the Teachers case. 


One may refer to the worthier title doctrine — Dreyer v. Lange, 64 
Ariz 39, 243 P.2d 468 (1952); Weymouth v. Delaware Trust Company, 
29 Del Ch 1, 45 A.2d 427 (1946); Bogert, Trusts and Trustees, 2d Edi- 
tion (1960), §§ 182, 1004 — or one may refer to the more practical doc- 
trine that the intent of a Settlor-Beneficiary should’ ‘predominate — 
Bixby v. California Trust Company, Calif, 202 P.2d 1018 (1949); Manice 
v. Howard Savings Institution, 30 NJ Super 267, 104 A.2a 74 (1954); 
Doyle v. Bank of Montclair, 9 NJ Super 586, 76 A.2d 41(1950); Petition 
of Oliver Wolcott, 56 A.2d 641, 1 ALR 2d 1323 (1948); Beach v. Busey, 
156 F.2d 496 (1946) — but however denominated, the rationale is the 
same, namely,the Court must attempt to do what Settlor-Beneficiary 
would have done, in furtherance of her original purpose, had she wisely 
anticipated an emergency or other change in her conditions. Curtiss v. 
Brown, 29 Ill. 201(1862); Raffel v. Safe Deposit and Trust Company, 
100 Md. 141, 59 A. 702 (1905). 


| 

The District Court did not specifically reach the question as to 
whether the worthier title doctrine would be for application were the 
Hicks rule not a bar. The District Court specifically noted that in 
some other jurisdictions the doctrine of worthier title is appropriately 
applied. Annotation, 125 ALR 548 (1940); Supplemental Annotation, 16 
ALR 2d 691 (1951); Dreyer v. Lange, 74 Ariz 39, 243 P.2d 468 (1952); 
McKenna v. Seattle-First National Bank, 35 Wash 2d 662, 214 P.2d664, 
16 ALR 2d 679 (1950); Schlotz v. Central Hanover Bank & Trust Co., 
295 NY 488, 68 NE 2d 503 (1946); National Shawmut Bank v. Joy, 315 
Mass 457, 53 NE 2d 113 (1944); Bottimore v. First & Merchants Nation- 
al Bank, 170 Va 221, 196 SE 593 (1938); Stephens v. Moore, 298 Mo 
215, 249 Sw 601 (1923); Doctor v. Hughes, 225 NY 305, 122 NE 221 
(1919); Landic v. Simms, 1 US App DC 507 (1893); Miller v. Fleming, 
18 DC (7 Mackey) 139 (1889); Jost v. Jost, 12 DC (1 Mackey) 487 (1882)? 


| 
| 
3 the Court's attention is particularly invited to the interesting discussion of 
the historical evolution of the worthier title doctrine by core CJ, inDoc- 
tor v. Hughes, 225 NY 305, 122 NE 221 (1919). ! 


Where the doctrine of worthier title per se is not applied, a rule 
of construction as successor thereto is often applied, with the same 
result. 


The Superior Court of New Jersey in the case of Clark v. Judge, 
84 NJ Super 35, 200 A.2d 801 (1964), has noted that: 
|. Today most states consider the [doctrine of worthier 

title] one of construction, with a presumption that a reversion 
is intended in the absence of facts evidencing a contrary in- 
tention. See the discussions in 2 Scott, Trusts (2d edition, 
1956), $127.1; Simes & Smith, Future Interests (2d edition, 
1956), $§1603, 1605; 1 Am Law of Real Property $4.23 (1952)." 


mw 


If the Hicks Case Be Legally and Factually Significantly In- 

distinguishable From the Case at Bar, This Court Should 

Not Apply the Hicks Rationale to the Case at Bar 

Appellant contends that this Court should not follow the rule enun- 
ciated in the Hicks case even should this Court determine that the Hicks 
case on the law and on the facts is substantially similar to the case at 
bar. 


To further apply the rule in the Hicks case would be to breathe 
new Vitality into the adage that "hard cases make bad law". 


To the extent there is a trend or a modern view, such trend or 
view is undoubtedly in the direction of permitting a Settlor-Beneficiary 
to exercise during his lifetime his full property rights. Of course, 
this rationale is different from the feudalistic logic which gave birth 
to the worthier title doctrine. If this be the rare case when an olddoc- 
trine should be applied to contemporary life for a modern reason, SO 
be it. 


Professor Scott states that: 


‘| | . where a person creates a trust of which he is the sole 
beneficiary, it is held by the weight of authority that he can 


at any time terminate the trust . . ."" Scott on Trusts, 2d 
Edition (1956), § 339. | 


He further opines that: 
"Where [Settlor] is the sole beneficiary the better view is 
that he can revoke the Trust at any time, although there is 


some authority to the opposite effect .. ." ibid, $127.1. 


To the same effect: 


", .. where [Settlor] conveys the property in Trust to pay 
the income to him for life, and on his death to convey the 
property . . . as he should by deed or will appoint, he is 
the sole beneficiary of the Trust ..." ibid, Page 909.* 


In the case of Bixby v. California Trust Company, Calif, 202 P.2d 
1018 (1949), the Supreme Court of California stated, at 1019: 


When the trust instrument specifies that the’ income shall be 
paid to the Trustor for life and provides that on his death the 
trust property shall be distributed to his heirs at law, it is 
generally held that no remainder interests are created and 
that the Trustor is the sole beneficiary and retains a rever- 
sionary interest in the trust corpus. [Citations omitted.]. . . 


"The rule established by the above decisions has been justified 
upon the theory that such a result carries out the usual inten- 
tion of the Trustor, and it applies unless the contrary intent 
is manifested. [Citations omitted.] . . . moreover this rule of 
construction is in accord with the general policy in favor of 
the free alienability of property . . . the same result was 
reached in the early common law as an outgrowth af the doc- 
trine of worthier title, which, for reasons based on feudal law 
and having no counterpart in the modern law property, pre- 
ferred passage of title to heirs by descent rather than pur- 
chase. . .". 

4 authorities have so held in Alabama, Arizona, California, Delaware, Florida, 
Georgia, Illinois, Kentucky, Massachusetts, Missouri, Nevada, New Jersey, 
Ohio, Oklahoma, Pennsylvania, Rhode Island, South Carolina, Vermont, Vir- 
ginia, West Virginia and Canada. 
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It is clear hereinthat Appellant made no effort, absent the exercise 
of her testamentary power of appointment, to vary the course of de- 
scent and distribution provided by District of Columbia law. In similar 
facts, it has been held that: 

"|. if there is nothing in the [trust] instrument to suggest a 
purpose to vary the course of descent and distribution as it 
would be regulated by law, there is a reversion in the Grant- 
or ...'’ Beach v. Busey, 156 F.2d 496, 498 (1946), cert den 
329 US 802 (1946). 


Professor Scott has stated the same rationale another way. 


| | Under the modern authorities the question is whether 
the settlor in the particular case intended to create an interest 
in the persons who should be his heirs at the time of his death, 
or whether he intended to retain the whole beneficial interest 
in the property. The inference is that he does not intend to 
create ‘an interest in his heirs which would prevent him from 
dealing with the beneficial interest as he likes." Scott, op cit, 
§127.1, pp 911-912. 


In the case of Morsman v. Commissioner of Internal Revenue, 90 
F.2d 18, 26 (USCA 8th Cir, 1937), cert den 302 US 701 (1937), the Court 
had similar facts: 

"furthermore §(8) of the [trust] instrument provides that ‘at the 
termination of said trust . . . the estate shall be distributed 
among the heirs of [Settlor-Beneficiary] heirs to be ascer- 
tained according to the laws of the State of Nebraska.' (Italics 
supplied.) A conveyance to a Trustee for the benefit of the 
Grantor for life, and thereafter to the Grantor's heirs, gives 
the heirs no interest. [Citations omitted.]. . ." 


This Court will act in furtherance of Settlor-Beneficiary's domi- 
nant purpose and clear intent in settling this trust if, even though it 
may hold that the Hicks case is legally and factually significantly simi- 
lar, it declines further to extend the rationale therein in the case at bar. 


If one attempts to judge from the pleadings, the orders and the opin- 
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ion in the Hicks case, one may conclude that Counsel'and Court for 
reasons not now known refrained from discussion of the worthier title 
doctrine. That issue, whether phrased in feudal terminology or in 
modern terminology, is now clearly before this Court, and this Court 
should take advantage of the opportunity in this factually appealing case 
to apply the doctrine. , 


In so doing, this Court would align itself with the modern practice 
and would establish a position for this jurisdiction consistent with the 
Restatements. 


Restatement of Property (1940), $314: 


"The continuance of the rule [worthier title] . . . as a rule 
of construction is justified on the basis that it renee sonts the 
probable intention of the average conveyor . . ." Ibid, p. 1778. 


Illustrations #8 and #9 are in point. The former in particular is 
on all fours with the case at bar. 


"8, A transfers $100,000.00 to aeastees in trust to pay the 
income 'to A for life then to divide the corpus among the heirs 
of A.' ..-.A can revoke the trust at any time (see Restate- 
ment of Trusts $339). Ibid, p. 1784. 


Restatement of Trusts 2d (1956), $339: 


"If the settlor is the sole beneficiary of a trust and is not 
under an incapacity, he can compel the termination of the trust 
although the purposes of the trust have not been accom- 
plished." 


Illustration #2 is in point. 


"9, A transfers property to B in trust to pay the income to 
A for life and on A's death to pay the principal as A may by 
deed or will appoint and in default of appointment to A's heirs 
or next of kin. A reserves no power of revocation. A can 
compel B to transfer the property to him. " 


Illustration #2, §127, is to the same point. 


12 


Regardless of the interpretation put upon the Hicks case, this 
Court has both ground and latitude to apply the doctrine of worthier 
title or its more modern successor rule of construction to the case at 
bar. Appellant asks this Court do so. 


CONCLUSION 


For the foregoing reasons, the Order of the District Court should 
be reversed, whether this Court does so because the Hicks case is 
factually distinguishable, or because the worthier title doctrine should 
be properly applied to the case at bar irrespective of the facts in Hicks. 


Respectfully submitted, 


MARION EDWYN HARRISON 
Reeves, Harrison, Sams & Revercomb 


1750 Pennsylvania Avenue, N. W. 
Washington, D.C. 20006 


Attorney for Appellant 
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[Filed August 26, 1964] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ANNA P. HATCH 
100 Mira Mar Avenue 
Long Beach, California 


Plaintiff, 


vs. Civil Aiction No. 2107-'64 


THE RIGGS NATIONAL BANK 

(Serve: Trust Department Office 
800 17th Street, N. W. 
Washington, D. C.) 


ROSALIE G. SHEEDY 
6610 Desert Fairways Drive 
Phoenix, Arizona 


and 


FRANCESCA HALL 
Camelback Hospital 
5055 North 34th Street 
Phoenix, Arizona 

Defendants. 


COMPLAINT FOR REVISION OF TRUST 


1. Plaintiff is a resident of the State of California. Defendant 
Riggs is a national banking association organized and existing pursuant 
to the laws of the United States of America and the District of Columbia 
and doing business in the District of Columbia. Defendants Sheedy and 
Hall are residents of the State of Arizona. 


2. The sum in controversy exceeds ten thousand dollars 


$10,000.00). 
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3. Plaintiff is the sole creator and sole beneficiary of that certain 
Declaration of Trust made by her under her maiden name of Anna Pear- 
son Hall under date of February 9, 1923, by and between Plaintiff and 
The Washington Loan and Trust Company, a typewritten copy of which 
is attached as Appendix "A" (hereinafter, "trust"’). 


4. Defendant Riggs is the successor Trustee pursuant to said 
Trust and is now Trustee thereof. 


5, Defendants Sheedy and Hall are Plaintiff's only sisters. Plain- 
tiff has no brothers and no issue. 


6. Since the making of said Trust, Defendant Riggs and the pre- 
vious Trustee thereunder have paid to Plaintiff at appropriate intervals 
the income accruing from Trustees' investment and management of 
said Trust, less certain trustee fees and expenses. During the year 
commencing July 1, 1963, and terminating June 30, 1964, the sum so 


paid to Plaintiff was ten thousand eight hundred four dollars and twenty 
cents ($10,804.20), upon which Plaintiff had to pay certain income taxes. 


7. As of July 2, 1964, the corpus of said Trust amounted to three 
hundred fifty-eight thousand two hundred forty-four dollars 
($358,244.00). 


8. Plaintiff on the date hereof is sixty-five (65) years of age. Dur- 
ing sundry past years, Plaintiff has incurred medical and psychiatric 
expenses, in addition to the daily expenses of living suitable and proper 
for a lady of refined background and corresponding tastes. At no time 
has Plaintiff lived extravagantly. Plaintiff does not now live extrava- 
gantly. Plaintiff occupies a one-bedroom rental apartment in a respect- 
able but modest residential section of the City of Long Beach, State of 
California, near but not adjoining the Pacific Ocean beach. Plaintiff 
owns and drives a medium-priced American-manufactured automobile. 


9. Plaintiff is without assets except to the extent of limited jewel- 
ry, furniture, personal affects and the automobile aforesaid. 
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10. Plaintiff is without income except to the extent of the income 
from said Trust and further annuity income derived from the estate of 
an uncle, which latter payments are four thousand dollars ($4,000.00) 
per annum, gross. 


11. According to the "Commissioners 1958 Standard Ordinary Table 
of Mortality", Plaintiff, at age 65, has an expecteade of life of 14.78 
years, or until about age 80. 


12. To live more nearly in accordance with her modest but refined 
tastes and desires, Plaintiff is in need of a larger annual income for 
the remainder of her life. 


13. To more fully enjoy life, as age inevitably limits Plaintiff's 
ability frequently to travel, Plaintiff is in need of a, dwelling house in 
which to live. 


14. Plaintiff has demanded of Defendant Riggs en Defendant Riggs 


accede to Plaintiff's request herein and Defendant Riges has refused, 
and continues to refuse, so to do. 


| 
Prayers 

WHEREFORE, the premises considered, Plaintiff prays this honor- 
able Court for: : 

I. A decree of revision of said Trust, authorizing and directing De- 
fendant Riggs, as Trustee thereof, to pay to Plaintiff, at Plaintiff's writ- 
ten option, an additional stipend not to exceed the sum of five thousand 
dollars ($5,000.00) per annum, said sum to be paid from the corpus of 
said Trust. 

II. A decree of revision of said Trust, authorizing and directing 
Defendant Riggs, as Trustee thereof, to purchase for Plaintiff in the 
name of said Trust a proper and suitable dwelling house for Plain- 
tiff, to be located in or near the City of Long Beach, State of California, 
said dwelling house to cost not more than the sum of fifty thousand dol- 
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lars ($50,000.00), gross, exclusive of furnishings, the purchase price 
and settlement costs thereof to be paid from the corpus of said Trust. 

I. Such other and further relief in the premises as may hereafter 
appear appropriate. 


/s/ MARION EDWYN HARRISON 
Reeves & Harrison 


930 Federal Bar Building 
Washington 6, D.C. 


Counsel for Plaintiff 
August 26, 1964 


APPENDIX "A" 


THIS DECLARATION OF TRUST, made this 9th day of February 
A. D. 1923, by and between Anna Pearson Hall of the City of Pittsburgh, 
State of Pennsylvania, party of the first part and The Washington Loan 


and Trust Company, a corporation duly organized and existing under 
and by virtue of the laws of the United States, relating to the District 
of Columbia, and having its office and doing business therein, party of 
the second part. 


WITNESSETH, that for and in consideration of the natural love and 
affection of the party of the first part for the hereinafter named bene- 
ficiaries of this trust, and in further consideration of the party of the 
second part accepting this trust, as is evidenced by its becoming a par- 
ty hereto, and in further consideration of the sum of Ten Dollars 
($10.00) to the party of the first part in hand paid by the party of the 
second part, simultaneously with the execution of this trust, the receipt 
of which is hereby acknowledged, the party of the first part does here- 
by irrevocably convey, transfer, set over, assign, deliver and deposit 
to and with the party of the second part, its successors and assigns, all 
the right, title, interest and estate of any nature whatsoever, at law and 
in equity, present and future, in possession and in expectancy, vested 
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and contingent, now or hereafter acquired, of the party of the first part 
in, of, to and out of the following described property: The estate and 
properties of the late John M. Clapp, grandfather of the party of the 
first part, and alland singular the trusts created andthe properties held 
in trust under the will of the said John M. Clapp, and in, of,to and out of 
the properties of the said John M. Clapp held in trust by John H. Clapp 
and The Washington LoanandTrust Company, Trustees, in Equity Cause 
No. 28,978 in the Supreme Court of the District of Columbia, wherein 
Anna P. Clapp, et al, Trustee, are complainants, and John H. Clapp, et 
al, are defendants, and also in, of, to and out of all the properties, es- 
tates and trusts created and existing under the will of the late Anna P. 
Clapp, grandmother of the party of the first part, to have and to be held 
by the party of the second part in and upon the following trusts, that is 
to say: 

FIRST: In Trust to hold, manage, control, invest and reinvest the 
same, to collect the rents, profits and income arising therefrom; to pay 
the taxes, assessments, premiums, insurance and other proper charges 
thereon; to sell, hypothecate, charge, deliver, transfer, grant and con- 
vey the whole or any part thereof without liability to the purchaser or 
lender to see to the application of the purchase money or money lent, 
to invest and reinvest the proceeds thereof and generally to have, man- 
age and control the same as fully as the party of the first part can or 
might do herself, including the full power, during the pendency of the 
trust, to invest the funds of the estate or such portions thereof as may 
be desirable in first trust notes on real estate in the District of Colum- 
bia at no greater sum than face value and accrued interest, and, in 
such investments, the Trustee shall not be accountable for brokerage 
received on such loans made in the ordinary course of business. 


SECONDLY. In Trust to pay to itself, in consideration of the 
faithful performance of its duties as trustee hereunder, during the life 
of the party of the first part, five per centum on the rents, issues, in- 
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come and profits from said properties of every kind whatsoever, and 
the sum of three per centum upon the corpus of said property of every 
kind whatsoever out of, and at the time the same or any part thereof 
shall be distributed to the other beneficiaries of this trust or under the 
last will and testament of the party of the first part, in accordance 
herewith. 

THIRDLY. In Trust during the life of the party of the first part to 
pay the net income of the said properties of every kind whatsoever, in 
quarterly instalments to the party of the first part, for her own use and 
benefit, without the power to her to anticipate, alienate or charge the 
same, no part of said income to be at any time, or in any manner sub- 
ject to the payment of her indebtedness, whether said indebtedness now 
exists or arises hereafter, either wholly or as to a part thereof, nor to 
any assignment, conveyance, mortgage, pledge or legal process against 
her, nor to any other form of alienation by her, voluntary or involun- 
tary. ; 

FOURTHLY: And upon this further Trust, upon the death of the 
party of the first part, to pay over, deliver, transfer and convey the 
corpus of all of aforesaid properties, trusts and estate of any nature 
whatsoever, to such person or persons, in such proportions and in such 
manner as the party of the first part may by her last will and testament 
provide and direct, the power to so provide and direct being hereby ex- 
pressly reserved and granted to the party of the first part. 

FIFTHLY. And upon this further Trust, that upon the death of the 
party of the first part, provided she has not exercised the power of be- 
quest and devise by her last will and testament hereinbefore provided 
for, to pay over, deliver, transfer and convey the corpus of all of afore- 
said properties, trusts and estates of any nature whatsoever to such of 
her next of kin and in such proportions, as by the law in force in the 
District of Columbia at the date of the death of the party of the first 
part shall be provided for in the distribution of an intestate's personal 
property therein. 
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SIXTHLY. And upon this further Trust, that any and all of the 
property of any nature whatsoever by the party of the second part added 
to or substituted for the property hereby placed in trust, and any and 
all property of any nature whatsoever hereafter added to this trust 
property by the party of the first part delivering, assigning or convey- 
ing the sametothe party of the second part, shall be held upon the same 
conditions herein provided for the property hereby conveyed, assigned, 
set over, transferred, delivered and deposited in trust to and with the 
party of the second part, and it is so understood and agreed by the par- 
ties hereto. 

In testimony whereof the party of the first part has hereunto af- 
fixed her hand and seal this 9th day of February A.D., 1923, and the 
party of the second part has caused this Declaration of Trust to be exe- 
cuted by John B. Larner, its President, and attested by Thomas Brad- 
ley, its Secretary, and its corporate seal hereto affixed the day and 
year aforesaid. 

Witness: 

| 

/s/ A. L. Caplan /s/ Anna Pearson Hall (SEAL) 

Attest: THE WASHINGTON LOAN AND TRUST COMPANY 


/s/ Thomas Bradley By: /s/ John B. Larner 
Secretary President 


STATE OF PENNSYLVANIA) 
COUNTY OF Alleghany ) SS: 


I, A. L. Caplan, a Notary Public of the State of Pennsylvania, in and 
for the County of Alleghany, do hereby certify that Anna Pearson Hall, 
party to a certain Declaration of Trust hearing date on the 9th day of 
February, A.D. 1923, and hereto annexed, personally appeared before 
me in said County and State, the said Anna Pearson Hall being person- 
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ally well known to me as the person who executed said Declaration of 
Trust, and acknowledged the same to be her act and deed. 


Given under my hand and seal this 9th day of February A.D. 1923. 


/s/ A. L. Caplan 
Notary Public 


My Commission expires end next 
session of Senate 


[Filed September 15, 1964] 

ANSWER OF DEFENDANT, THE RIGGS NATIONAL BANK OF WASH- 
INGTON, D.C., TRUSTEE OF THE ANNA PEARSON HATCH 
TRUST, TO COMPLAINT FOR REVISION OF TRUST 

Defendant, The Riggs National Bank of Washington, D. C., Trustee 
of the Anna Pearson Hatch Trust, for answer to the Complaint herein 
states: 

1. Thatit admits the allegations contained in Paragraph 1 with the 
exception of the allegation that defendant Hall is a resident of the State 
of Arizona. On January 27, 1933, said Francesca Hall was declared to 
be of unsound mind by the United States District Court for the District 
of Columbia in Mental Health Proceeding No. 14,901. Subsequently, 
Rosalie G. Sheedy was appointed Committee of the estate of Francesca 
Hall and The Riggs National Bank of Washington, D.C., was appointed 
Committee of the estate of Francesca Hall. Defendant Rosalie G. 
Sheedy and defendant The Riggs National Bank are presently acting in 
these respective capacities. By order of this Court, dated April 24, 
1959, the Committee of the person of Francesca Hall was authorized 
to transfer the patient to the Camelback Hospital in Phoenix, Arizona, 
where said patient is presently under care and treatment. 


2. That it admits the allegation contained in Paragraph 2. 
3. That it admits the allegations contained in Paragraph 3. 
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That it admits the allegations contained in Paragraph 4. 
That it admits the allegations contained in Paragraph 5. 

. That it admits the allegations contained in Paragraph 6. 

. That it admits the allegations contained in Paragraph 7. 

. That it admits the plaintiff on the date of the execution of the 
complaint was 65 years of age. Defendant is without sufficient knowl- 
edge or information to form a belief as to the truth of the other allega- 
tions contained in Paragraph 8. : 

9. That defendant is without sufficient knowledge or information to 
form a belief as to the truth of the allegations contained in Paragraph9. 

10. That defendant is without sufficient knowledge or information to 
form a belief as to the truth of the allegations contained in Paragraph 
10. ; 

11. That defendant is without sufficient knowledge or information to 
form a belief as to the truth of the allegations contained in Paragraph 
11. | 

12. That defendant is without sufficient knowledge or information to 
form a belief as to the truth of the allegations contained in Paragraph 
12. : 

13. That defendant is without sufficient knowledge or information to 
form a belief as to the truth of the allegations contained in Paragraph 
13. 
14. That defendant has advised plaintiff that The Riggs National 
Bank, as Trustee, is bound by the terms of the trust created by said 
plaintiff on February 9, 1923. Said trust is irrevocable, contains no 
provision for revision or amendment, provides that the Trustee shall 
pay only the net income thereof to the plaintiff during her lifetime, and 
contains a "spendthrift" clause. Defendant has been advised by counsel 
that, under the terms of the trust, it has no authority to distribute 
amounts of principal to the plaintiff or to EEREE ES a dwelling house for 
the plaintiff in the name of the trustee. 
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15. That it denies each and every other material allegation which is 
contained in the Complaint and which is not herein specifically answered. 

16. Further answering, defendant The Riggs National Bank of Wash- 
ington, D.C., Trustee of the Anna Pearson Hatch Trust, prays that this 
Court appoint a guardian ad litem to answer the Complaint herein and 
to appear on behalf of defendant Francesca Hall, as provided under Sec- 
tion 107, Title 13, D.C. Code, 1961 Edition, since defendant also is the 
Committee of the Estate of said defendant Francesca Hall. 


HOGAN & HARTSON 
By /s/ FREDERICK M. BRADLEY 
By /s/ J. BRUCE KELLISON 

By /s/ JAMES E. MURRAY 


800 Colorado Building 
Washington, D.C. 20005 


Attorneys for Defendant, The Riggs 
National Bank of Washington, D.C., 
Trustee of the Anna Pearson Hatch 
Trust 


[Filed October 6, 1964] 


ANSWER OF GUARDIAN AD LITEM FOR DEFEND- 
ANT FRANCESCA HALL TO COMPLAINT 
FOR REVISION OF TRUST 

Thomas A. Flannery, guardian ad litem for the defendant Frances- 
ca Halli, for answer to the complaint filed herein states as follows: 

The guardian ad litem admits that the defendant Riggs National 
Bank is a national banking association organized and existing pursuant 
to the laws of the United States of America and the District of Columbia 
and doing business in the District of Columbia and that the amount in 
controversy exceeds the sum of $10,000.00, but is without knowledge 
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and information sufficient to form a belief as to the truth of the remain- 
ing allegations in the complaint. | 

WHEREFORE, the guardian ad litem demands strict proof of each 
and every allegation in the complaint. 


Thomas A. Flannery 


916 Union Trust Building 
Washington, D. C. 20005 


Guardian Ad Litem for Francesca 
Hall 


[Filed February 10, 1965] 
MOTION FOR SUMMARY JUDGMENT 


Comes now Plaintiff, by counsel, and moves this honorable Court 
for summary judgment against Defendants. 

The grounds upon which Plaintiff bases this Motion follow. 

1. The pleadings filed herein demonstrate that there is no genuine 
issue of material fact. The disagreement between the parties hereto, 
to the extent there is disagreement, is one of law and not of material 
fact. 

2. The attached Affidavit of Plaintiff establishes the materialfacts | 
adduced in the Complaint, to the limited extent said facts are not ad- 
mitted by Defendant Riggs in its Answer or by Defendant Hall in her 
Answer. 

3. Defendant Sheedy has not filed an Answer or | otherwise appeared 
in the premises and Counsel for Plaintiff, upon information and belief, 
avers that Defendant Sheedy does not intend to appear herein. Service 
of process has been completed against Defendant Sheedy as against De- 
fendants Riggs and Hall. 

4. Pursuant to law, under the facts adduced by, ae pleadings and 
said attached Affidavit, this Court upon trial would be required to find 
for Plaintiff. 
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See Affidavit of Plaintiff [which] is attached. 

A Memorandum of Points and Authorities and a Statement Required 
Pursuant to Rule 9(h), Rules of this Court, are also attached. 

Plaintiff requests oral argument. 


/s/ MARION EDWYN HARRISON 
Reeves, Harrison, Sams & Rever- 
comb 
1750 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 
Counsel for Plaintiff 


February 10, 1965 
[Certificate of Service, dated February 10, 1965] 


AFFIDAVIT OF PLAINTIFF ANNA P. HATCH 
Anna P. Hatch, being sworn, deposes and says: 


1. (I now refer to 11, Complaint herein.) I am a resident of the 
State of California. My sister, Defendant Rosalie G. Sheedy, is a resi- 
dent of the State of Arizona. My sister, Francesca Hall, was declared 
to be of unsound mind by the United States District Court for the District 
of Columbia in Mental Health Proceeding #14,901, on January 27, 1933. 
Said Defendant Sheedy was appointed Committee of the Person of said 
Defendant Hall. Defendant Riggs was appointed Committee of the Estate 
of Defendant Hall. By Order of said Court, dated April 24, 1959, De- 
fendant Sheedy was authorized to transfer Defendant Hall to Camelback 
Hospital, Phoenix, Arizona, where Defendant Hall is presently residing. 

2. (I now refer to 18, Complaint.) During sundry past years, Ihave 
incurred medical and psychiatric expenses, in addition to the daily ex- 
penses of living suitable and proper for me. At no time have I lived ex- 
travagantly. I do not now live extravagantly. I occupy a one-bedroom 
rental apartment in a respectable but modest residential section of the 
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City of Long Beach, State of California, near but not adjoining the Pacif- 
ic Ocean beach. I own and drive a medium-priced American-manufac- 
tured automobile. 

3. (I now refer to 19, Complaint.) I am without assets except to 
the extent of limited jewelry, furniture, personal effects and the afore- 
said automobile. 

4, (I now refer to 110, Complaint.) Iam aoe income except to 
the extent of the income from the Trust which is the subject of this ac- 
tion and a further annuity income derived from the estate of an uncle, 
which latter payments are four thousand dollars ($4,000.00) per annum, 
gross. 

5. (I now refer to 111, Complaint.) Upon information and belief, 

I state that my life expectancy from age sixty-five (65) is considered 
to be 14.78 years, or until about age eighty (80). 

6. (I now refer to 112, Complaint.) To live more nearly in accord- 
ance with my tastes and desires, which I consider modest but refined, 
I am in need of a larger annual income for the remainder of my life. 

7. (I now refer to 113, Complaint). To more fully enjoy life, Ineed 
a dwelling house in which to live, as age inevitably limits my ability 
frequently to travel. 

8. (I now refer to 114, Complaint.) I have demanded of Defendant 
Riggs that Defendant Riggs accede to my request as stated in the pray- 
ers of the Complaint herein, and Defendant Riggs has refused, and con- 
tinues to refuse, so to do, for the reasons stated in “14 of Defendant 
Riggs' Answer. 

9. My intentioninsettling the subject Trust was () to protect my- 
self against predatory creditors and (2) to provide for myself a lifetime 
income by an investment competently managed. (In So settling said 
Trust, I also accommodated the wishes of an uncle, who greatly influ- 
enced me in my decision.) : 

10. My sister Francesca Hall has adequate income from trust funds 
to care for herself, or to be cared for, during her lifetime. 
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I am advised by counsel that this Affidavit is to accompany a Mo- 
tion for Summary Judgment herein. 
Further affiant sayeth not. 


/s/ ANNA P. HATCH 


STATE OF CALIFORNIA 
COUNTY OF LOS ANGELES, ss: 


Subscribed and sworn to before me, a Notary Public in the State 
and County aforesaid, this 8th day of February, 1965. 


/s/ LOIS M. VAN NORNUM 
Notary Public 


My Commission expires November 
19, 1965. 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF PLAINTIFF'S MOTION 
FOR SUMMARY JUDGMENT 

1. No Genuine Issue Of Material Fact 

Summary judgment is to be rendered when there is no genuine is- 
sue of material fact and the movant is entitled to judgment as a matter 
of law. Rule 56, FRCP; Farrall v. The District of Columbia Amateur 
Athletic Union, 153 F.2d 647, 80 US App DC 396 (1946); Sedgwick v. 
National Savings & Trust Company, 130 F.2d 440, 76 US App DC 177 
(1942). 

Defendant Riggs has admitted all material facts except those as to 
which Affiant has sworn. Defendant Riggs has stated that it is without 
sufficient knowledge or information to form a belief as to said facts. 
Defendant Riggs was without benefit of the attached Affidavit until the 
date of filing hereof. Inasmuch as the facts which Defendant Riggs has 
not conceded in its Answer relate solely to Plaintiff's personal cir- 
cumstances and personal desires, and in view of informal conversation 
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between counsel, Plaintiff takes all material facts to be without gen- 
uine issue. 

Defendant Hall, appearing by guardian ad litem, nee pleaded insuf- 
ficient knowledge and information to form a belief as to the truth of 
most of the allegations herein. Subsequent to so pleading, Defendant 
Hall, by counsel for guardian ad litem, has seen the attached Affidavit. 
For the reasons stated in the preceding paragraph, Plaintiff takes all 
material facts to be without genuine issue. ! 


II. The Law of the Case 


Plaintiff is settlor-beneficiary of the Trust which Plaintiff prays 
should be revised. Said Trust is more or less a standard spendthrift 
trust, purporting by its terms to be irrevocable. 

Plaintiff's obvious intention in settling said Trust was (1) to pro- 
tect herself against predatory creditors and (2) to provide for herself 
a lifetime income by an investment competently managed. 

When the intent of a settlor-beneficiary may be furthered by a re- 
vision of a trust otherwise purporting to be irrevocable, the Court may 
decree such revision, consistent with the purposes and intent of the 
settlor-beneficiary at the time of settlement, in the light of the accom- 
plishment of the purpose of the trust and in consideration of facts as 
they have developed through the years. In this context, Plaintiff, who 
by the terms of the Trust, exercises a full power of ‘appointment over 
the corpus thereof, is the individual who has the worthier title to the 
corpus, and may, therefore, pursuant to the worthier title doctrine, be 
granted a decree of revocation when the facts so warrant. Dreyer v. 
Lange, 243 P.2d 468, 64 Ariz. 39 (1952); Weymouth v. Delaware Trust 
Company, 45 A.2d 427, 29 Del Ch 1 (1946); Bogert, Trusts and Trustees, 
2d Edition (1960), $§182 and 1004. 

The purposes of settling this Trust would be furthered, in view of 
the increasing cost of living and Plaintiff's greater costs as she be- 


comes subsequently an elderly lady in limited health, by the revision 
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herein sought. The rights of Defendant Hall would in no way be violated 
or her enjoyment diminished by such revision for Defendant Hall lacks 
the worthier title to the corpus of the Trust, has ample trust income to 
support herself, and is not the object of the exercise of a power of ap- 
pointment by Plaintiff. 


Equity requires, and the law permits, this honorable Court, in its 


sound discretion, to grant the relief for which Plaintiff herein prays. 
Plaintiff asks leave to file in the near future a Supplementary 
Memorandum of Points and Authorities. 


/s/ MARION EDWYN HARRISON 
Reeves, Harrison, Sams & Rever- 
comb 
1750 Pennsylvania Avenue, N.W. 
Washington, D.C. 
Counsel for Plaintiff 


February 10, 1965 


STATEMENT REQUIRED BY LOCAL RULE 9(h) FOR 
THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Plaintiff, in support of her Motion for Summary Judgment pursuant 
to Rule 56, FRCP, and as required by Local Rule 9(h) states that there 
is no genuine issue as to a material fact in the action at bar. 


I. Material Facts Not in Dispute 


1. Plaintiff is a resident of the State of California. Defendant 
Riggs is a national banking organization organized and existing pursuant 
to the laws of the United States of America andthe District of Columbia 
and doing business in the District of Columbia. Defendant Sheedy is a 
resident of the State of Arizona. Defendant Hall is physically residing 
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in the State of Arizona, is legally of unsound mind pursuant to pertinent 
Order of this Court, and acts herein by counsel for guardian ad litem. 


2. The sum in controversy exceeds ten thousand dollars 
($10,000.00). 

3. Plaintiff is sole settlor-beneficiary of that certain Declaration 
of Trust attached as Exhibit A to the Complaint herein. 

4. Defendant Riggs is the successor Trustee pursuant to said 
Trust and is now Trustee thereof. | 

5. Defendant Sheedy and Hall are Plaintiff's only sisters. Plain- 
tiff has no brothers and no issue. 

6. Since the making of said Trust, Defendant Riggs and the pre- 
vious Trustee thereunder have paid to Plaintiff at appropriate intervals 
the income accruing from Trustees' investment and management of 
said Trust, less certain trustee fees and expenses. During the year 
commencing July 1, 1963, and terminating June 30, 1964, the sum so 
paid to Plaintiff was ten thousand eight hundred four dollars and twenty 
cents ($10,804.20), upon which Plaintiff had to pay certain income taxes. 

7. As of July 2, 1964, the corpus of said Trust amounted to three 
hundred fifty-eight thousand two hundred forty four dollars 
($358,244.00). 

8. Plaintiff was sixty-five (65) years of age on the date of com- 
mencement of this action. During sundry past years, Plaintiff has in- 
curred medical and psychiatric expenses, in addition to the daily ex- 
penses of living suitable and proper for a lady of refined background 
and corresponding tastes. At no time has Plaintiff lived extravagantly. 
Plaintiff does not now live extravagantly. Plaintiff occupies a one- 
bedroom rental apartment in a respectable but modest residential sec- 
tion of the City of Long Beach, State of California, near but not adjoin- 
ing the Pacific Ocean beach. Plaintiff owns and drives a medium- 
priced American-manufactured automobile. 

9. Plaintiff is without assets except to the extent of limited jewel- 
ry, furniture, personal effects and the automobile aforesaid. 
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10. Plaintiff is without income except to the extent of the income 
from said Trust and further annuity income derived from the estate of 
an uncle, which latter payments are four thousand dollars ($4,000.00) 
per annum, gross. 

11. According to the "Commissioners 1958 Standard Ordinary Table 
of Mortality”, Plaintiff, at age 65, has an expectation of life of 14.78 
years, or until about age 80. 

12. To live more nearly in accordance with her desires, Plaintiff 
would be in need of a larger annual income for the remainder of her 
life. 

13. Plaintiff feels that age will limit her ability frequently to travel 
and that she would enjoy life more fully if she had a dwelling house in 
which to live. 

14. Plaintiff has demanded of Defendant Riggs that Defendant Riggs 
accede to Plaintiff's request as stated in the prayers of the Complaint 
herein, and Defendant Riggs has refused, and continues to refuse, so to 
do, on advice of Defendant Riggs’ Counsel, and for the reasons stated in 
914 of Defendant Riggs' Answer. 

15. The subject Trust contains a so-called spendthrift clause and 
purports by its terms to be irrevocable. The said Trust reserves to 
Plaintiff the testamentary power of appointment over the corpus there- 
of. 

16. Defendant Hall has sufficient assets to provide adequately for 
her for the remainder of her life. 


/s/ MARION EDWYN HARRISON 
Reeves, Harrison, Sams & Rever- 
comb 
1750 Pennsylvania Avenue, N.W. 
Washington, D. C. 20006 
Counsel for Plaintiff 
February 10, 1965 


[Filed March 8, 1965] 
RESPONSE TO PLAINTIFF'S MOTION 
FOR SUMMARY JUDGMENT 
Comes now the defendant, The Riggs National Bank of Washington, 
D.C., Trustee of the Anna Pearson Hall Trust, by its:attorneys, and in 
response to the plaintiff's motion for summary judgment, states as fol- 
lows: : 


I. STATEMENT OF THE CASE 


This is a suit to modify an inter vivos trust created by the plaintiff 
on February 9, 1923. A copy of the trust is attached to the plaintiff's 
complaint as Exhibit "A". 

The trust is irrevocable and provides that the income thereof shall 
be paid to the settlor, the plaintiff. The THIRD paragraph of the trust 
contains a so-called "spendthrift" clause. The FOURTH paragraph of 
the trust provides that the settlor may appoint the corpus of the trust 


by her Last Will and Testament. In the event that the settlor does not 
so appoint by her Will, however, paragraph FIFTH provides that the 
corpus of the trust shall be paid to the settlor's next of kin. There is 
no provision for amendment or modification of the trust. 

The pertinent provisions of the trust, referred to above, are as 
follows: : 


“THIRDLY: In Trust during the life of the party of the 
first part to pay the net income of the said properties of every 
kind whatsoever, in quarterly instalments to the party of the 
first part, for her own use and benefit, without the power to 
her to anticipate, alienate or charge the same, no part of said 
income to be at any time, or in any manner subject to the pay- 

ment of her indebtedness, whether said indebtedness now exists 
or arises hereafter, either wholly or as to a part thereof, nor 
to any assignment, conveyance, mortgage, pledge or legal 
process against her, nor to any other form of alienation by her, 
voluntary or involuntary. 
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FOURTHLY: And upon this further Trust, upon the death 
of the party of the first part, to pay over, deliver, transfer and 
convey the corpus of all of aforesaid properties, trusts and 
estates of any nature whatsoever, to such person or persons, 
in such proportions and in such manner as the party of the 
first part may by her last will and testament provide and di- 
rect, the power to so provide and direct being hereby express- 
ly reserved and granted to the party of the first part. 


FIFTHLY: And upon this further Trust, that upon the death 
of the: party of the first part, provided she has not exercised 
the power of bequest and devise by her last will and testament 
hereinbefore provided for, to pay over, deliver, transfer and 
convey the corpus of all of aforesaid properties, trusts and 
estates of any nature whatsoever to such of her next of kin and 
in such proportions, as by the law in force in the District of 
Columbia at the date of the death of the party of the first part 
shall be provided for in the distribution of an intestate's per- 
sonal property therein." 


Defendant Rosalie G. Sheedy is a sister of the plaintiff, as is de- 
fendant Francesca Hall. The latter is incompetent and is represented 
in this action by a guardian ad litem, Thomas A. Flannery, Esq. Atthe 
present time, plaintiff's two sisters are her only heirs at law and next 
of kin. 

Plaintiff seeks a modification of the trust to provide that she shall 
receive an additional amount not to exceed $5,000.00 per annum, paya- 
ble from the corpus of the trust and an amount not to exceed $50,000.00 
for the purpose of purchasing a home, also payable from the corpus of 
the trust. 


II. DISCUSSION OF THE LAW 


In the case of Liberty National Bank v. Hicks, 84 U.S. App. D.C. 
198, 173 F.2d 631 (1948), a settlor created a trust reserving to himself 
for life the income of the trust and providing that upon his death, one- 
half of the trust corpus and undistributed income should be divided 
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equally among his three children, the other half to be distributed as 
directed by the settlor in his Last Will and Testament. In the absence 
of appointment of one-half of the trust in the settlor's Will, the trust 
provided that the remaining one-half of the trust corpus would be dis- 
tributed to the settlor's heirs-at-law according to the statutes of des- 
cent in the District of Columbia. In its holding that the settlor had no 
right to revoke either portion of the trust, the Court stated: 


"Enough, we think, has been said to make it clear that as to 
the one-half of the trust specifically earmarked to the benefit 
of the three children of the settlor or their issue, the terms of 
the trust are irrevocable. To this should be added the further 
conclusion that as to the other half the same rule must be ap- 
plied. For as to it, as we have seen, Hicks '[settlor] reserved 
no right of disposition except by last will, in the absence of 
(failing) which it is to pass to his heirs-at-law. This provision 
of the trust shows, we think, that as to it Hicks intended to and 
did reserve only a right to dispose of it by testamentary ap- 
pointment. This right continues, but, except as it provides, 
Hicks in creating this trust retained no control over his estate, 
save his life interest in the income. His present effort, con- 
trary to the terms of the trust, to alter and amend its limita- 
tions, must, therefore, be held for naught. This is the rule ap- 
plied by the Maryland Court of Appeals in Allen v. Safe Deposit 
& Trust Co., 177 Md. 26, 7A. 2d 18@, which we adopt and ap- 
prove." 84 U.S. App. D.C. at 202. 


See also, Peter v. Peter, 110 Atl. 211, 136 Md. 157 (1920). 


Under the Hicks decision, therefore, it does not appear that plain- 
tiff has a right under the terms of the trust to amend or modify the 
trust. 
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In view of the foregoing, it is respectfully suggested that plaintiff's 
motion for summary judgment be denied. 


HOGAN & HARTSON 
By /s/ FREDERICK M. BRADLEY 
By /s/ JAMES E. MURRAY 


800 Colorado Building 
Washington, D.C. 20005 


Attorneys for The Riggs National 
Bank, Trustee of the Anna Pearson 
Hatch Trust 


[Certificate of Service, dated March 8, 1965.] 


[Filed April 14, 1965] 


MOTION OF DEFENDANT, THE RIGGS NATIONAL BANK OF 
WASHINGTON, D. C., TRUSTEE OF THE ANNA PEARSON 
HALL TRUST, FOR A SUMMARY JUDGMENT 


Defendant, The Riggs National Bank of Washington, D. C., Trustee 
of the Anna Pearson Hall Trust, by its attorneys, moves this Court as 
follows: 

To enter an Order dismissing the plaintiff's complaint for revision 
of trust. 

For grounds in support of this motion, defendant states that, upon 
the pleadings and exhibits filed herein, there exists no genuine issue as 
to any material facts relating to the determination of the legal question 
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involved as to whether or not plaintiff as grantor of an irrevocable inter 


vivos trust is entitled to modify or revise said Trust. 
HOGAN & HARTSON 
By /s/ Frederick M. Bradley 


By /s/ James E. Murray 


Attorneys for The Riggs National 
Bank, Trustee of the Anna Pearson 
Hatch Trust 


[Certificate of Service, dated April 14, 1965.] 


POINTS AND AUTHORITIES IN SUPPORT OF MOTION OF 
DEFENDANT FOR SUMMARY JUDGMENT DISMISSING COMPLAINT 

In support of its motion for summary judgment, The Riggs Nation- 
al Bank of Washington, D. C., Trustee of the Anna Pearson Hall Trust, 
adopts and incorporates herein by reference its Response to Plaintiff's 
Motion for Summary Judgment. The points and authorities for this mo- 
tion are as follows: 

Section 11-301, et seq. District of Columbia Code (1961 Ed.) 

Rules 56 and 57, Federal Rules of Civil Procedure 


Liberty National Bank v. Hicks, 84 U.S. App. D. <- 198, 173 
F.2d 631 (1948) 


Allen v. Safe Deposit and Trust Company, 177 Ma. 26, 7 A.2d 
180 (1920) 


Teachers Annuity and Aid Association of the District of Colum- 
bia v. The Riggs National Bank of Washington, D. C., 108 U.S. 
App. D.C. 7, 273 F.2d 452 (1960) 


Hurt v. Gilmer, 59 App. D.C. 282, 40 F.2d 794 (1930) 
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Peter v. Peter, 136 Md. 157, 110 Atl. 211 (1920) 
HOGAN & HARTSON 
By /s/ Frederick M. Bradley 
By /s/ James E. Murray 


Attorneys for The Riggs National 
Bank, Trustee of the Anna Pearson 
Hatch Trust 


[Filed May 5, 1965] 


PLAINTIFF'S ANSWER TO DEFENDANTS' 
| MOTION FOR SUMMARY JUDGMENT 
Comes now Plaintiff, by counsel, and answers the Motions for Sum- 
mary Judgment filed herein by Defendant Riggs and by Guardian ad li- 
tem for Defendant Hall. 


I THE POSTURE OF THE CASE 


Plaintiff has filed its Motion for Summary Judgment. Defendant 
Riggs and Hall have answered and have filed Cross-Motions for Sum- 
mary Judgment. Defendant Sheedy has not entered an appearance. 
There are no material facts in dispute. Thus, the only question before 
this honorable Court is one of law. Either Plaintiff or Defendants 
should be granted summary judgment. For the reasons set forth in 
support of its Motion for Summary Judgment, for the reasons set forth 
herein in elaboration of the Memorandum of Points and Authorities 
filed therewith, and in answer to the Cross-Motions of Defendants Riggs 
and Hall, Plaintiff urges this Court to grant summary judgment to 
Plaintiff. 
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SUPPLEMENTARY MEMORANDUM OF POINTS 
AND AUTHORITIES IN SUPPORT OF PLAINTIFF'S 
MOTION FOR SUMMARY JUDGMENT AND IN AN- 
SWER TO DEFENDANTS' CROSS- MOTIONS FOR 
SUMMARY JUDGMENT 

. The Cases Defendants Rely Upon Are Pertinently 


Distinguishable From The Case At Bar | 


Defendants rely principally upon the case of Liberty National Bank 
v. Hicks, 84 US App DC 198, 173 F.2d 631 (1948), which appears to 
have few progenitors and no issue, in the District of Columbia or else- 
where, and which, apart from its apparent uniqueness, is pertinently 
distinguishable from the case at bar. | 

a. Inthe Hicks case, children born and unborn "children and 
their issue . . ." ibid, at 634 — had vested interest as beneficiaries of 
one-half the trust. In this case, nobody has a vested interest as a ben- 


eficiary except Plaintiff. 


b. In the Hicks case, Settlor-Appellant contended that the chil- 
dren's "valid present interest" (ibid, 634) was, really testamentary and 
revocable whereas it was not. In this case, nobody has a "valid pre- 
sent interest", except, of course, Plaintiff herself. 


c. Inthe Hicks case, the Settlor's purpose in settling the Trust 
was, inter alia, to take care of his children by his first marriage in 
anticipation of divorce. He then attempted to extinguish the vested 
rights created in his children in favor of his second wife. Thus, his 
purpose in seeking to revoke or revise the Trust was contrary to his 
purpose in settling the Trust. In this case, Plaintiff's purpose in seek- 
ing to revise the Trust is identical to, and in furtherance of, her pur- 
pose in settling the Trust. 

Although Defendants' reliance upon the Hicks case is such that 
consideration of other cases cited by Defendant is quite secondary, 
some attention should be given these cases, if only to note their dis- 
tinguishability from the case at bar. 
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In the case of Allen v. Safe Deposit and Trust Company, 177 Md. 
26, 7 A.2da 180 (1939), although the facts are somewhat complicated, 
the differences are clear and controlling. 

a. In the Allen case, the Trust continued after Settlor's death. In 
this case, it terminates. 

b. In the Ailen case, 50% remainder interests were conveyed. The 
Court noted that "it is unreasonable to suppose that [Settlor] intended 
to make final and complete disposition of 50% of the corpus, but not of 
the other 50%. . ."" ibid, 182. In this case, Settlor’s purpose applies 
to 100% of the corpus and is an undisputed fact before this Court. 

c. Inthe Allen case, Settlor issued a supplementary release to the 
Trustee. In this case, Plaintiff has done no such thing. 

In the Hicks case, the Court simply notes that itapplies the rule in 
the Allen case. The differences betweenthe Allen and Hicks cases are 
obvious, if complicated. Be that as it may, neither case is factually 
similar to the case at bar. 

Defendants have passingly cited the case of Peter v. Peter, 136 Md 
157, 110 A.211 (1920). The Peter case may or may not support the 
Allen case. It is certainly irrelevant to the case at bar. 

a. Inthe Peter case, the Trustee had power to return corpus as- 
sets to Settlor when Settlor sobered up. In this case, the Trustee has 
no discretionary power and the purpose of Plaintiff in settling the 
Trustisa continuing one rather than one contingent upon Plaintiff's 
doing or failing to do an act. 

b. In the Peter case, Settlor desired to achieve with income from 
trust funds a specific and ascertainable purpose. Thus, the Peter case 
follows a line of cases involving attempts by courts to ascertain whe- 
ther and when Settlor's purpose has been fulfilled. In this case, Plain- 
tiff's purpose continues until her death. No divination is required to 
determine whether it has been accomplished. The Court need only en- 
quire if it can revise the Trust, for the parties agree that to do so 
would further the accomplishment of Plaintiff's purpose. 
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In the Peter case as in this case, Plaintiff wants "to protect the 
Settlor and not to create or preserve an estate for [her] heirs . . ." 
ibid, 217. | 

"Defendants cite the case of Teachers Annuity v. Riggs National 
Bank, 108 US App DC 7, 278 F.2d 452 (1960). 

a. Inthe Teachers case, the Trust was of a perpetual eleemo- 
synary character. In this case, it is terminable upon Plaintiff 's death. 
b. Inthe Teachers case, there are ascertainable and definite 
groups — a certain category of teachers — for whose benefit the Trust 

is perpetual. In this case, there is no ascertainable and definite per- 
son or group, for one cannot predict whether Plaintiff'will have heirs at 
law at her death, or if so, whom they would be. ! 

c. Inthe Teachers case, there is no power of cae In this 
case, there is. 

d. Inthe Teachers case, there is no question of furthering Sett- 
lor's original purpose but only of furthering a subsequent purpose com- 


plicated by the fact that the teachers association involved amended its 
constitution. In this case, one is concerned solely with furthering Plain- 


tiff's original purpose. 

Defendants have cited the case of Hurt v. Gilmer, 59 App. DC 282, 
40 F.2d 794 (1930). There is a sweeping difference between the Hurt 
case and this case. 

a. In the Hurt case, all beneficiaries save one purported to relin- 
quish "in fee simple" their rights to beneficiary Fannie F. Hurt. In so 
doing, they cut out Mrs. Hurt's born and unborn children, who, by the 
terms of the Trust, would have taken the corpus if Mrs. Hurt prede- 
ceased them. In this case, there is no beneficiary except Plaintiff and 
hence, no effort to divest a vested remainder interest. 

For the foregoing reasons, notwithstanding some |superficially 
sweeping statements contained in the Hicks and Allen cases, the cases 
cited by Defendants are inapplicable in the premises. | 


¢ 
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Plaintiff Is Settlor-Beneficiary Of The 
Trust and Pursuant To the Worthier 
Title Doctrine Should Be Granted Re- 
vision or Revocation 


Plaintiff, as Settlor-Beneficiary, exercising a power of appoint- 
ment, in default of which the corpus passes to her heirs at law, shares 
no present interest with anyone. 

Since no later than 1594, it has been held that Settlors in Plaintiff's 
role have created no rights, vested or contingent, in any remainder- 
men, but have merely created a common law reversion, So that, these 
Settlors merely provide, in default of their exercise of appointment, 
for what the law provides anyway — namely, the corpus of the Trust re- 
verts at Settlor-Beneficiary's death to Settlor-Beneficiary's estate, and 
then passes pursuant to the interstate laws of descent and distribution. 

The leading case is that of Doctor v. Hughes, 225 NY 305, 122 NE 
221 (1919), an illuminating historical opinion by Mr. Justice Cardozo. 
Enumerable cases before and after hold that next of kin take by descent 
and not by purchase. See, for example, Cole v. Nickel, 43 Nev 12, 177 
P 409 (1919), cert. den. 256 U.S. 222, 65 L.Ed. 900, 41 Sup. Ct. Rep. 
467 (1921); Stephens v. Moore, 298 Mo. 215, 249 SW 601 (1923); Ber- 
lenbach v. Chemical Bank and Trust Company, 235 App. Div. 170, 256 
NYS 563, aff 260 NY 539, 184 NE 83 (1932); Seguin State Bank and Trust 
Company v. Loche, Tex, 73 SW 2d 648 (1934); City Bank Farmers 
Trust Company v. Miller, 278 NY 134, 15 NE 2d 553 (1938). 

The facts in the Stephens case are substantially identical to those 
at bar. It is often favorably cited. 

The State of New York has codified this line of holdings so that, 
by statute, heirs at law at the death of a settlor-beneficiary who de- 
clined to exercise a power of appointment take by descent and not by 
purchase. Even following such enactment, New York courts take note 
of settlor-beneficiary's purpose, as in Bishop v. Chemical Bank New 
York Trust Company, 38 Misc 2d 514, 239 NYS 2d 932 (1962): 
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". , . it appears that the Trust created at . . , maturity, 
was not forthe purpose of giving a present beneficiary 
interest to the next of kin, but rather to obtain the bene- 
fit of a proper handling of his investment . ae resulting 
in a good income . . ." ibid, 933-934. 


Hence, the Court holds, though perhaps superfluous to the 1951 statute, 
that heirs at law are reversioners and not remaindermen. 

Whether in reliance upon the worthier title doctrine - Dreyer v. 
Lange, 64 Ariz 39, 243 P.2d 468 (1952); Weymouth v. Delaware Trust 
Company, 29 Del Ch 1, 45 A.2d 427 (1946); Bogert, Trust and Trustees, 
2d Edition (1960), §§ 182, 1004— or upon the more modern and perhaps 
more practical doctrine that Settlor-Beneficiaries' intent should pre- 
dominate — Bixby v. California Trust Company, Calif, 202 P.2d 1018 
(1949); see also Manice v. Howard Savings Institution, 30 NJ Super 267, 
104 A.2d 74 (1954) — Settlor's primary purpose should predominate — 
Petition of Oliver Wolcott, NH 56 A.2d 641, 1 ALR 2d 1323 (1948) — 
and the Court must attempt to do what Settlor would ihave done, in fur- 
therance of Settlor's original purpose, had Settlor wisely anticipated an 
emergency or other change in her conditions — Curtiss v. Brown, 29 
Ill. 201 (1862). 

How startlingly similar to the case at bar are the facts in Raffel v. 
Safe Deposit and Trust Company, 100 Md 141, 59 A 702 (1905), wherein 
a young, single female settles a trust, herself as lifetime income bene- 
ficiary, with right of appointment, otherwise to her heirs at law. As 
the Court of Appeals of Maryland said ". . . there are no vested rights 
in remainder created by the deed . . ." ibid., 704. 

Thus it is, whether by the worthier title doctrine or by the modern 
logic of the California Supreme Court, that: : 


. . . where a person creates a trust of which he is the sole 
beneficiary, it is held by the weight of authority that he can at 
any time terminate the trust . . ." Scott on'Trusts, 2d Edition, 
§339. 
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It can hardly be gainsaid that Plaintiff herein, as Settlor-Benefi- 
ciary, is also the sole beneficiary, for even absent exercise of her 
power of appointment, her heirs at law at the time of her death, if any 
there be, are mere reversioners, taking by purchase from her estate 
pursuant to the intestate laws of descent and distribution then appli- 
cable. 

"Where {Settlor] is the sole beneficiary the better view is that 
he can revoke the Trust at any time, although there is some 
authority to the opposite effect . . ." ibid, §127.1 

(Such authority appears to be distinguishable in each case on the 
facts and often involves a clear contrary purpose by Settlor.) 


't, . . Where [Settlor] conveys the property in Trust to pay the 
income to him for life, and on his death to convey the prop- 
erty . . . as he should by deed or will appoint, he is the sole 
beneficiary of the Trust . . ."" Scott, ibid, 909. 

Citing authorities in Alabama, Delaware, Florida, Georgia, Massa- 
chusetts, New Jersey, New York, Pennsylvania, Rhode Island and 
Canada. 

~~ J once it is determined that the Settlor is the sole bene- 


ficiary, it is generally held that he can revoke the Trust." 
Scott, ibid, $339. 


Citing cases in Alabama, Arizona, California, Delaware, Georgia, 
Illinois, Kentucky, Massachusetts, Missouri, Nevada, New Jersey, 


Ohio, Okalahoma, Pennsylvania, Rhode Island, South Carolina, Ver- 
mont, Virginia, West Virginia and Canada. 


3. Conclusion 


Thus it is seen that the precise question at bar is of first impres- 
sion in the District of Columbia. This Court should follow the over- 
whelming weight of authority, whether it does so by the ancient wor- 
thier title doctrine or in support of the primary purpose of Settlor- 
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Beneficiary. No fact is in dispute. The parties do not contest the 
consistency or legitimacy of Plaintiff's desires. 

Equity requires, and the law permits this honorable Court, in its 
sound discretion, to grant the relief for which Plaintiff herein prays. 


/s/ MARION EDWYN HARRISON 


Counsel for Plaintiff 
May 5, 1965 


[Certificate of Service, dated May 5, 1965] 


[Filed April 29, 1965] 
MOTION OF GUARDIAN AD LITEM FOR DEFENDANT 
FRANCESCA HALL FOR A SUMMARY JUDGMENT 
Comes now the defendant Francesca Hall by Thomas A. Flannery, 
her Guardian Ad Litem, and moves this Court to render a summary 
judgment on behalf of this defendant for the reasons stated in the at- 
tached memorandum of Points and Authorities. 


/s/ Thomas A. Flannery 
916 Union Trust Building 
Washington, D.'C. 20005 
Guardian Ad Litem for Francesca 
Hall 


[Certificate of Service, dated April 29, 1965] 


POINTS AND AUTHORITIES IN SUPPORT 
OF MOTION OF GUARDIAN AD LITEM FOR 
FRANCESCA HALL FOR A SUMMARY JUDGMENT 
In support of his motion for summary judgment the Guardian Ad 
Litem for Francesca Hall adopts and incorporates herein by reference 
the answer of the Guardian Ad Litem to plaintiff's motion for sum- 
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mary judgment. The Guardian Ad Litem also relies upon the following 
points and authorities in support of his motion for summary judgment: 

1. Rules 56 and 57, Federal Rules of Civil Procedure. 

2. Hurt v. Gilmer 59 U.S. App. D.C. 282, 40 F.2d 794 (1930). 

3. Liberty National Bank v. Hicks 84 U.S. App. D.C. 198, 173 
F.2d 631 (1948). 

4. Teachers Annuity and Aid Association of the District of Co- 
lumbia v. The Riggs National Bank of Washington, D. C. 108 U.S. App. 
D. C. 7, 273 F.2d 452 (1960). 

5. Peter v. Peter 136 Md. 157, 110 Atl. 211 (1920). 

6. Allen v. Safe Deposit and Trust Company of Baltimore, 177 
Md. 26, 7 A.2d 180 (1939). 


/s/ Thomas A. Flannery 
Guardian Ad Litem for Francesca 
Hall 


[Filed July 27, 1965] 
ORDER 


Upon consideration of the respective motions of the plaintiff and 
certain of the defendants for summary judgment, the plaintiff's affi- 
davit, the memoranda in support of and in opposition to the motions, 
and the arguments of counsel, and 

The pleadings and the affidavit on file showing that there is no 
genuine issue as to any material fact, and that defendants The Riggs 
National Bank and Francesca Hall are entitled to judgment as a mat- 
ter of law, 

It is, this 27th day of July, 1965 

ORDERED that the motion of the plaintiff for summary judgment 
be and hereby is denied; and it is further 

ORDERED that the motion of defendants The Riggs National Bank 
and Francesca Hall for summary judgment be and each is hereby 
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granted, and that said defendants recover of the plaintiff their respec- 
tive costs of action; and it is further 

ORDERED that this action be and hereby is retained on the dock- 
et for consideration and disposition of the matter of an appropriate 
fee to be awarded to the guardian ad litem for defendant Francesca 
Hall. | 


| 
/s/ SPOTTSWOOD W. ROBINSON, II 
JUDGE 


[Filed July 27, 1965] 5 
OPINION : 

Marion E. Harrison, and Reeves, Harrison, Sams & Revercomb, 
of Washington, D. C., for the plaintiff. | 

James E. Murray, Frederick M. Bradley, and Hogan & Hartson, 
of Washington, D. C., for defendant The Riggs National Bank. 

Thomas A. Flannery, of Washington, D. C., guardian ad litem for 
defendant Francesca Hall. | 

By this action the plaintiff seeks modification of a trust she 
created by a formal declaration in 1923. The trust instrument incor- 
porates spendthrift clauses with a provision for the payment of all net 
income to the plaintiff during her lifetime.— It expressly reserves to 


1/rm Trust during the life of the party of the first part to pay the net 
income of the said properties of every kind whatso¢ver, in quarter- 
ly instalments to the party of the first part, for her own use and 
benefit, without the power to her to anticipate, alienate or charge 
the same, no part of said income to be at any time, or in any man- 
ner subject to the payment of her indebtedness, whether said in- 
debtedness now exists or arises hereafter, either wholly or as toa 
part thereof, nor to any assignment, conveyance, mortgage, pledge 
or legal process against her, nor to any other form; of alienation 
by her, voluntary or involuntary." 
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her a testamentary power to appoint the recipients of the corpus upon 
her death, and provides that in default of appointment the corpus shall 
be distributed to her next of kin as determined by the law of the Dis- 
trict of Columbia. It lacks express authorization for modification or 
revocation; rather, when the plaintiff conveyed the corpus in trust, in 
the language of the instrument she did so "irrevocably." 3 

Professing a need for a larger annual income, the plaintiff de- 
sires payment of an additional annual stipend, not exceeding 
$5,000.00 from the trust corpus.*/ This litigation followed when the 
trustee refused to accede to her request therefor and, the facts being 
undisputed, is ripe for disposition on pending cross-motions for sum- 
mary judgment. 

It is evident that the plaintiff's dominant purpose in settling the 
trust was to provide for herself a lifetime income by an investment 


2/ "AND upon this further Trust, that upon the death of the party of 
the first part, provided she has not exercised the power of be- 
quest and devise by her last will and testament hereinbefore pro- 
vided for, to pay over, deliver, transfer and convey the corpus of 
all of aforesaid properties, trusts, and estates of any nature what- 
soever to such of her next of kin and in such proportions, as by the 
law in force in the District of Columbia at the date of the death of 
the party of the first part shall be provided for in the distribution 
of an intestate's personal property therein." 

3/ It states that the plaintiff "does hereby irrevocably convey, trans- 
fer, set over, asSign, deliver and deposit to and with" the trustee 
"all the right, title, interest and estate of any nature whatsoever, 
at law and in equity, present and future, in possession and in ex- 
pectancy, vested and contingent, now or hereafter acquired, of the" 
plaintiff ‘in, of, to and out of the” corpus. 


4/ In the complaint she also sought an additional $50,000 from the 
corpus to enable purchase of a residence, but this request was 
withdrawn at the hearing. 
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competently managed, freed from the claims of creditors. For the 
more than 40 years since its creation, the trust, without alteration 
whatsoever, seems to have served its purpose well. But now, to ac- 
commodate recently incurred expenses,” and to live more nearly in 
accordance with her refined but yet modest tastes,” she wishes to 
have a larger income 1 for the remainder of her lite .® Since no 
grounds are alleged upon which recission or reformation of the trust 
might be sought, the modification she desires is possible only if au- 
thorized by applicable principles of trust law. 


In this jurisdiction, like others, 2/ a trust not expressly made al- 
terable cannot be modified by the settlor unless all beneficiaries con- 


7——_ 


~ During sundry past years the plaintiff has incurred medical and 
psychiatric expenses in addition to her other living. costs. 


8/ There is no suggestion of extravagance. She now lives in a one- 
bedroom apartment she rents in a modest but respectable residen- 
tial section of Long Beach, California, near but not adjoining the 
Pacific Ocean beach. She has no assets except limited jewelry, 
furniture, personal effects, and a medium-priced automobile. 

| 


/ The trust corpus is $358,244.00. During the latest! fiscal year it 
produced $10,804.20, upon which the plaintiff had to pay income 
taxes. Her only other source of income is an annuity of about 
$4,000.000 yearly derived from the estate of an uncle. 

of The plaintiff was 65 years old when the complaint was filed. Her 
life expectancy was then 14.78 years, or until about age 80. 

9/ Equitable Trust Co. v. Gallagher, 32 Del. Chan. 401, 77 A.2d 548 
(1950); Price v. Price, 162 Md. 656, 161 Atl.2d (1932); Geddis v. 
Congdon, 262 Mass. 294, 159 N.E. 915 (1928); Clark v. Judge, 84 
N.J. Super. 35, 200 A.2d 801 (1964); Brendle's Ex'r v. Brendle, 
274 Pa. 590, 118 Atl. 502 (1922) 
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sent, or he is himself the sole beneficiary 10/ Beneficiaries of the 
trust must consent although their interests are purely contingent, 2» 
and where a trust interest is contingent because its owners cannot be 
presently ascertained, the settlor obviously is disabled, in the ab- 
sence of express power therefor, to alter it at all.— 

The trust instrument, as before stated,2® provides that upon the 
expiration of the plaintiff's life estate in the trust income, and in the 
event she does not exercise her testamentary power of appointment, 
the corpus is to be distributed "to such of her next of kin and in such 
proportion, as by the law in force in the District of Columbia at the 


10/; inerty National Bank v. Hicks, 84 U.S. App. D. C. 198, 173 F.2d 
631 (1948); Hurt v. Gilmer, 59 U.S. App.D.C. 282, 40 F.2d 794 
(1930); Allen v. Safe Deposit & Trust Co., 177 Md. 26, 7 A.2d 180 
(1939), cited with approval in Liberty National Bank v. Hicks, su- 
pra. See also Teachers Annuity & Aid Ass'n v. Riggs National 
Bank, 108 U.S. App.D.C. 7, 12, 278 F.2d 452, 457 (1960) where the 
Court stated: "It is generally held, and in some jurisdictions is 
provided by statute, that neither a private nor a charitable trust 
may be modified or revoked unless the power to do so is reserved 
at the time the trust is created, regardless of whether the trust in- 
strument contains language indicating irrevocability. 3 Scott, 
Trusts § 311 (1956); 4 Scott, Trusts § 367 (1956). In other words, 
there is a legal presumption that a trust is irrevocable, unless 
there is express provision to the contrary. This general rule has 
been followed in the District of Columbia with respect to private 
trusts.” 

/ Liberty National Bank v. Hicks, supra note 10, 84 U.S. App. D.C. 
at 201-202, 173 F.2d at 634, Hurt v. Gilmer, supra note 10, 59 App. 
D.C. at 283, 40 F.2d at 795. 

Li} Liberty National Bank v. Hicks, supra note 10, 84U.S.App.D.C.at 
202, 173 F.2d at 634. 


13/on0ted supra note 2. 
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date of the death of the” plaintiff "shall be provided for in the distri- 
bution of an intestate's personal property therein.""14/ If the limita- 
tion over is unembarrassed by the doctrine of worthier title, to be 
considered next, it clearly created an outstanding estate in the corpus 
in favor of the group of persons comprising her "next of kin" at her 
death, 2” and precludes any modification by her which would diminish 
the subject matter of that estate 1% | 

The plaintiff, however, urges the applicability of the doctrine of 
worthier title to sustain her position that she may now modify the 
trust. By that doctrine, in its common law form, the owner of real 
property cannot convey an interest therein, either by deed or will, to 
those who are his heirs. Rather, despite the attempted conveyance, 
he retains the interest he undertakes to confer upon them, and they 
later acquire the interest, if at all, by the "“worthier"™ conduit of de- 
scent, rather than by way of purchase.— On this basis, in view of | 


14 Ree ame 


14 At the hearing counsel stipulated that the corpus is comprised en- 
tirely of intangible personal property. 


15/ See Episcopal Eye, Ear & Throat Hospital v. Goodwin, 107 U.S. 
App. D.C. 375, 381, 278 F.2d 255, 261 (1960); Binford v. Diller, 
85 U.S. App. D.C. 365, 177 F.2d 731 (1949). 


16/7, different question might well have been presented had the trust 
instrument merely conferred upon the plaintiff a power of appoint- 
ment as to the corpus without specifying a limitation over upon 
default in its exercise. See Weymouth v. Delaware Trust Co., 29 
Del. Ch. 1, 45 A.2d 427 (1946). 


W/ For discussions of the doctrine and its feudal origins, see 3 Powell, 
Real Property, 1381 (1952); Harper and Heckel, The Doctrine of 
Worthier Title, 24 Ill.L.Rev. 627-655 (1930); Morris, The Wills 
Branch of the Worthier Title Doctrine, 54 Mich.L.Rev. 451-496 
(1956); National Shawmut Bank v. Joy, 315 Mass. 457, 53 N.E.2d 
113 (1944). Numerous cases dealing with the applicability of the 
doctrine to inter vivos conveyances are collected in Annot., 125 
A.L.R. 548-590 (1940) supplemented 16 A.L.R.2d 691-732 (1951). 
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decisions applying the doctrine to transfers of personalty,2°/ the 
plaintiff says that the limitation over is ineffective, with the result 
that she is the sole beneficiary of the trust with full power to modify 
it, and there are decisions that support her theory.2%. 

But whatever the law elsewhere, or the operation in this juris- 
diction of the doctrine of worthier title in other contexts,—' its appli- 


cation here is foreclosed by Liberty National Bank v. Hicks.— There 
a purportedly irrevocable trust instrument— reserved all income to 


18/ see National Shawmut Bank v. Joy, supra note 17; Schlotz v. Cen- 


tral Hanover Bank & Trust Co., 295 N.Y. 488, 68 N.E.2d 503 (1946); 
Bottimore v. First & Merchants National Bank, 170 Va. 221, 196 
S.E. 593 (1938). 

19/preyer v. Lange, 74 Ariz. 39, 243 P.2d 468 (1952); Stephens v. 
Moore, 298 Mo. 215, 249 S.W. 601 (1923); Doctor v. Hughes, 225 
N.Y. 305, 122 N.E. 221 (1919); McKenna v. Seattle-First National 
Bank, 35 Wash.2d 662, 214 P.2d 664, 16 A.L.R.2d 679 (1950). 


2e/ See Landic v. Simms, 1 App.D.C. 507 (1893); Miller v. Fleming, 
18 D.C. (7 Mackey) 139 (1889); Jost v. Jost, 12 D.C. (1 Mackey) 
487 (1882). 


21/ Supra note 10. 

ey The trust agreement expressly provided that it should not be al- 
tered, amended or revoked. The instrument involved here, it will 
be recalled, expressly provided that the plaintiff "irrevocably" 
conveyed the corpus to the trustees. See supra note 3. But even 
the lack of trust language indicating irrevocability does not author- 
ize modification where the power therefor is not expressly re- 
served. See Teachers Annuity & Aid Ass'n v. Riggs National Bank, 
quoted supra note 10. 
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Hicks, the settlor, for life 23/ and provided that upon his death one- 
half of the corpus should be distributed according to his will or, lack- 
ing a will, to his heirs at law according to the statutes of descent in 
the District of Columbia.— It was held that the trust was irrevoca- 
ble as to this half, 


"For as to it, as we have seen, Hicks reserved no right 
of disposition except by last will, in the absence of (failing) 
which it is to pass to his heirs-at-law. This iprovision of the 
trust shows, we think, that as to Hicks intended to and did 
reserve only the right to dispose of it by testamentary ap- 
pointment. This right continues, but, except as it provides, 
Hicks in creating this trust retained no control or estate, 
save his life interest in the income. His present effort, con- 
trary to terms of the trust, to alter and amend its limita- 
tions, must, therefore be held for naught." 29. 


23/ The trust there, like that here, contained spendthrift provisions as 


follows: "The provisions herein made are intended for the per- 
sonal protection and welfare of the beneficiary hereof and shall not 
be susceptible of assignment, anticipation, hypothecation or sei- 
zure by legal process. * * * The Trustee may in its discretion ad- 
vance to and/or use and apply for the benefit of the beneficiary * * * 
such amounts out of the principal serving the income of such bene- 
ficiary as the Trustee shall deem necessary by reason of accident, 
illness, insufficiency of income or other adversity, for the mainte- 
nance or other necessities or comforts of the beneficiary. Such 
advances shall be charged to the beneficiary receiving the same 
and shall be liquidated out of income subsequently, distributable to 
such beneficiary. * * *" 84 U.S.App.D.C. at 199, 173 F.2d at 632. 


24/srere, like there, the settlor's testamentary power of appointment 
represents the sole right she reserved to affect the disposition of 
the corpus of the trust. 

25/94 U.S. App. D.C. at 202, 173 F.2d at 635. See, among the cases in 
accord, Gray v. Union Trust Co., 171 Cal. 637, 154 Pac. 306 (1915); 
Allen v. Safe Deposit & Trust Co., supra note 10; Bryant v. Sevier, 
197 Miss. 457, 20 S.2d 582 (1945). 
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Hicks is undistinguishable in any important feature from the 
case at bar. It requires the denial of the plaintiff's motion and the 
granting of the cross-motion of the defendants who seek summary 
judgment. 


/s/ SPOTTSWOOD W. ROBINSON, II 
JUDGE 


Dated: July 27, 1965 


[Filed August 26, 1965] 


NOTICE OF APPEAL 
Notice is hereby given that Plaintiff, Anna P. Hatch, by coun- 
sel, hereby appeals to the United States Court of Appeals for the 
District of Columbia Circuit from the Order granting Defendants’ 
Motions for Summary Judgment and denying Plaintiff's Motion for 
Summary Judgment entered herein on July 27, 1965. 


/s/ Marion Edwyn Harrison 
Counsel for Plaintiff 


[Notice of Service] 
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STATEMENT OF QUESTION PRESENTED 
In the opinion of the appellee the question is: 


Under the law in the District of Columbia where the 
settlor of an inter vivos trust has irrevocably conveyed 
certain described property to a bank for the purpose of 
managing, controlling and investing said property during 
her lifetime and to pay her the net income therefrom, 
reserving however the right to dispose of the corpus by 
her Last Will and Testament, and providing that in the 
event she should die intestate the said corpus should pass 
to her next of kin in accordance with the laws in force in 
the District of Columbia at the time of her death, may the 
settlor thereafter modify the terms of said trust to provide 
that she receive an additional annual stipend from the 
corpus of the trust, without first obtaining the consent of 
the next of kin? 


United States Court of Appeals 


For tue District or CoLumBIA Circuit 


No. 19,707 


Awna P. Harcu, Appellant 
v. 


Tur Riccs NATIONAL Bank, Et AL., Appellees 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE, FRANCESCA HALL 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a judgment of the District Court 
granting summary judgment in favor of the appellees, 
The Riggs National Bank and Francesca Hall, and denying 
the appellant’s Motion for Summary Judgment. The 
appellee Francesca Hall is the sister of the appellant and 
is mentally incompetent having been found to be of unsound 
mind in the United States District Court for the District 
of Columbia on January 27, 1933. Appellee is presently 
a patient at the Camelback Hospital in Phoenix, Arizona 
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undergoing care and treatment for her mental condition 
and the Guardian Ad Litem herein was appointed by the 
United States District Court to protect the interest of 
Francesca Hall in the present suit. 


The facts in this case reflect that on February 9, 1923 
the appellant created an irrevocable trust conveying certain 
property to the Washington Loan and Trust Company. The 
Riggs National Bank later became successor trustee to the 
Washington Loan and Trust Company. Under the terms 
of the trust the appellant irrevocably conveyed certain 
described property to the trustee to manage, invest and 
control the said property and pay the income therefrom to 
the appellant. The appellant reserved only the right to 
dispose of the corpus of the estate by her Last Will and 
Testatment and provided in the trust agreement that in the 
event she died intestate the corpus should be distributed 
to her next of kin in accordance with the law in force in 
the District of Columbia on the date of her death (J.A. 4-7). 
The record reflects further that the appellant’s next of kin 


are two sisters, the appellee herein, Francesca Hall, and 
one Rosalie Sheedy (J.A. 12). 


For more than 40 years the trust apparently served its 
purpose and no attempt was made to change or modify its 
terms until the appellant sought to be paid an additional 
sum of $5,000 a year from the trust corpus. The trustee, 
The Riggs National Bank, refused to accede to this request 
and as a result of this refusal the appellant filed a complaint 
for revision of the trust in the lower court. The Guardian 
Ad Litem filed an answer on behalf of Francesca Hall 
demanding strict proof of each and every allegation in the 
complaint and thereafter filed a Motion for Summary 
Judgment which was granted by Judge Spottswood W. 
Robinson, III who filed an opinion stating in detail the 
reasons for the ruling of the Court (J.A. 33-40). 

1 Appellant also sought to be paid $50,000 from the corpus for the purchase 


of a home, but this request was withdrawn during the oral argument on the 
Motions for Summary Judgment in District Court. 
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SUMMARY OF THE ARGUMENT 


In the District of Columbia a trust may not be modified 
unless the power to do so is reserved at the time the trust 
is created, since there is a legal presumption that such a 
trust is irrevocable, and where the trust contains language 
indicating irrevocability, the trust may not be modified 
unless all the beneficiaries consent. 


ARGUMENT 


In the District of Columbia the law which governs the 
present case was laid down by this Court in its holding in 
the case of Liberty National Bank v. Hicks, 84 U.S. App. 
D.C. 198, 173 F. 2d 631 (1948), and it would appear that 
the cases cited by appellant from other jurisdictions do 
not apply in the District of Columbia. In Hicks the settlor 
created an irrevocable trust which reserved all income to 
the settlor for life and provided that upon his death one- 
half of the corpus should be distributed according to his 


Will, and in the event that he died intestate that the said 
one-half of the corpus should go to his heirs at law in 
accordance with the statutes of descent in the District of 
Columbia. This Court held that the trust was irrevocable 
and stated: 


“For as to it, as we have seen, Hicks reserved 
no right of disposition except by last will, in the 
absence of (failing) which it is to pass to his heirs-at- 
law. This provision of the trust shows, we think, that 
as to it Hicks intended to and did reserve only the 
right to dispose of it by testamentary appointment. 
This right continues, but, except as it provides, Hicks 
in creating this trust retained no control or estate, 
save his life interest in the income. His present effort, 
contrary to the terms of the trust, to alter and amend 
its limitations, must, therefore, be held for naught. 
This is the rule applied by the Maryland Court of 
Appeals in Allen v. Safe Deposit & Trust Co., 177 Md. 
26, 7 A. 2d 180, which we adopt and approve.”’ 
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In Allen v. Safe Deposit and Trust Co., 117 Md. 26, 
7 A. 2d 180, the Court stated: 


“‘Tt is a well-established rule that a valid trust in 
which no power of revocation has been reserved by the 
settlor cannot be revoked without the consent of all 
the beneficiaries.”’ 


Francesca Hall and Rosalie Sheedy, sisters of the 
appellant herein are contingent remaindermen under the 
terms of the trust, and they have not consented to the 
modification of the trust. The fact that the trust agreement 
reserved a power of appointment by will is evidence that 
the settlor believed that she had created an interest in the 
property on the part of others, and reserved the power in 
order to defeat that interest, or to postpone until a later 
date the naming of specific takers. Matter of Burchells 
Estate, 299 NY 351, 87 NE 2d 293 (1949). 


Although the law may be different elsewhere, the Hicks 


case has never been overruled in the District of Columbia. 


In Teachers Annuity and Aid Assoctation v. The Riggs 
National Bank of Washington, D. C., 108 U.S. App. D.C. 7, 
12, 278 F. 2d 452 (1960), this Court quoted Hicks with 
approval stating: 


“It is generally held, and in some jurisdictions is 
provided by statute, that neither a private nor a 
charitable trust may be modified or revoked unless the 
power to do so is reserved at the time the trust is 
ereated, regardless of whether the trust instrument 
contains language indicating irrevocability. 3 Scott, 
Trusts §311 (1956); 4 Scott, Trusts § 367 (1956). 
In other words, there is a legal presumption that a 
trust is irrevocable unless there is express provision to 
the contrary. 


‘This general rule has been followed in the District 
of Columbia with respect to private trusts. Hurt v. 
Gilmer, 1930, 59 App. D.C. 282, 40 F. 2d 794; Liberty 
National Bank v. Hicks, 1948, 84 U.S. App. D.C. 198, 
173 F. 2d 631, 9 A.L.R. 2d 1355, rehearing denied 
(1949). As to charitable trusts, the question does not 
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seem to have been reached in this jurisdiction. We now 
hold that a charitable trust, like a private trust, may 
not be revoked or modified by the settlor, unless the 
power of revocation or modification is reserved when 
the trust is set up.’’ 


Professor Scott recognizes that various courts have come 
to different conclusions in determining whether the settlor 
is the sole beneficiary, and may revoke a trust agreement 
such as the one involved in the present case. At page 913, 
4, Volume 2, Section 127.1 Scott on Trusts, Second Edition, 
he states as follows: 


‘Where the settlor reserves power to appoint the 
remainder interest by will alone and provides that in 
default of such appointment the property shall be* 
conveyed to his heirs or next of kin, it is more arguable 
that he intends to create an interest in such persons as 
may be his heirs or next of kin on his death which can 
be defeated only by a testamentary disposition and 
not by a disposition made inter vivos. In a number 
of cases it has been held that in such a case the 
settlor is the sole beneficiary of the trust. In these 
cases it was held that the heirs of the grantor did not 
take as purchasers either because of the common law 
rule that a disposition in favor of the heirs of the 
grantor necessarily creates a reversion in him and not 
a remainder to his heirs, or on the ground that the 
Rule in Shelley’s case was applicable, or on the ground 
that the grantor did not intend to create a remainder 
in his heirs. 


“$On the other hand, in some cases the courts have 
reached the opposite result, holding that where the 
grantor created a trust for himself for life, and on his 
death as he might by will appoint, and in default of 
appointment for his heirs, the heirs took as pur- 
chasers.’*’? (Emphasis supplied) 


Under footnote 13 reference is made to the cases of 
Liberty National Bank v. Hicks, supra, and Allen v. Safe 
Deposit and Trust Co., supra. 
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The law in the District of Columbia laid down in the 
Hicks case appears to be the minority view and under the 
circumstances of the present case it leads to an inequitable 
result as far as the appellant is concerned, but unless it is 
overruled or modified, it would appear that the appellant 
herein may not now change the terms of the trust she 
created in 1923. 


CONCLUSION 


The Guardian Ad Litem for Francesca Hall respectfully 
submits that under the law as it presently exists in the 
District of Columbia, the Order of the District Court 
granting appellee’s Motion for Summary Judgment must 
be affirmed. 


Tuomas A. FLANNERY 


Attorney and 
Guardian Ad Iitem for 


Appellee Francesca Hall 


